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STAGE 1 - THE 
WHAT, WHY & HOW
OF IR35 & EMPLOYMENT STATUS 

OVERVIEW
The off-payroll working rules for individuals 
who provide personal services via an 
intermediary will change for large and 
medium-sized businesses in the private 
sector from 6 April 2021. 

In a significant shift, these reforms will place 
the Employment Tax compliance burden on 
the agencies and companies that engage 
contractors who use Personal Service 
Companies (‘PSCs’), and are expected by 
many to increase operating costs and 
compliance risks.

The off payroll working rules, commonly 
referred to as IR35 after HMRC’s press 
release that announced their introduction, 
have a straightforward aim. The rules 
are intended to prevent individuals from
reducingincome tax and National Insurance 
Contribution (‘NIC’) liabilities, through 
what HMRC considers to be “disguised 
employment”, where an individual provides 
their services via a PSC, receiving payment 
in the form of dividends.

However, in certain circumstances 
determining whether the IR35 rules apply can 
be challenging. This article summarises how 
the IR35 regime currently operates, and the 
challenges surrounding those rules. It then 
discusses the reforms which will take effect 
in the private sector from April 2021. To put 
this in context, we begin with a brief survey
of recent developments.

THE HISTORY
The off payroll working rules were introduced 
in April 2000. Under this regime, where IR35 
applies, the fees received by the worker’s PSC 
from the contracting company, are deemed 
to be employment income. 

On that basis, thePSC is responsible for 
operating PAYE/NIC on those fees. Over the 
years, a significant practical challenge for 
HMRC in enforcing the legislation has been the 
requirement to police the thousands of PSCs 
responsible for applying the regime.

The Government’s concern that this resulted 
in widespread non-compliance, and an 
apparent growth in the use of PSCs, led to 
HMRC launching a consultationin July 2015 
on how to make the regime more effective.
This was followed by a detailed consultation 
on public sector reforms in 2016.

THE NEW REGIME - 6 APRIL 2021
From 6 April 2021, responsibility for 
determining whether an engagement falls 
within the IR35 regime will move from the 
worker’s PSC to large or medium-sized 
businesses in the private sector. This includes 
cases where the PSC is engaged via an 
agency.

Where an employment relationship is deemed 
to exist for IR35 purposes, the entity paying 
the PSC will be responsible for operating PAYE 
and NIC on payments made. This may be the 
business using the services of the contractor, 
or otherwise, where the end user instead 
contracts via an agency, then the agency 
will be responsible for operating PAYE and NIC 
based on the enduser’s determination as to 
whether IR35 applies.
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Where contractors are engaged by a ‘small’ 
business, responsibility for IR35 compliance 
will remain with the PSC. The definitions of 
“small”, “medium” and “large” businesses for 
the purpose of these measures has yet to be 
determined, however the Government has
indicated that it intends to use similar criteria 
to those found in Companies Act 2006. 

This suggests that a ‘small’ business would be 
one that satisfies at least two of the following 
conditions in the relevant years:

       Turnover of not more than £10.2 million.

       Aggregate assets on the balance sheet 
       of not more than £5.1 million; and

       Not more than 50 employees.

STAGE 2 - KEY CHALLENGES 
IN PRACTICE
The employment status tests which are used 
to determine whether or not IR35 applies are 
not going to change between now and April 

2021, and so the basic application of the rules 
is at least understood. Using current legislation 
as our guide, IR35 should be applied where:

When applying an IR35 status determination 
test, it is necessary to consider the relevant 
features of the arrangements between the 
worker and the end user and determine 

whether, in substance, the relationship is 
that of employer and employee, but for the 
existence of the PSC in between.

Clearly, all businesses that engage contractors 
and which will fall within the scope of the new 
rules will need to take steps to ensure they 
comply.  Advanced preparation is absolutely 
essential between now and April 2021, and by 
taking the following practical steps will help to 
get things underway.   

Whilst Conducting accurate IR35 status 
determination tests and having robust con-
tacts in place is essential, companies will also 
have to consider the working practices of each 
engagement to ensure that what was deemed 
an outside engagement at assessment does 
not then fall inside due to the working 
practices. IR35 is a ‘value judgement’ and 
thus the above should be considered as a 
whole, not a box ticking exercise.  

Therefore, it is important to ensure that the 
contractor can perform their duties with the 
access they require, but at each stage 
businesses should be ensuring that practical 

steps are taken to ensure they do not 
become involved in aspects of the business 
that could be considered akin to a day to 
day employment.

Independently they may not realise an 
‘inside IR35’ determination in the eyes of the 
HMRC, things such as appraisals, promotional 
meetings and reviews should be avoided at 
all costs. 

Not involving contractors in corporate events, 
(unless it is deemed necessary in the scope 
of the performance and execution of their 
deliverables), and wearing a ‘Contractor’ 
lanyard to visually remind staff within the 
business that they are an external supplier, 
are measures that can help lead behaviours of 
all parties to ensure ‘outside IR35’ compliance.

• There is an agreement between the end user and the PSC for the worker to provide  
  personal services; and

• Had that agreement been between the worker and the end user, the worker would  
  have been treated as an employee of the client for income tax purposes 
  (the NIC rules are broadly similar).

STAGE 3 - OUR FIVE STEP GUIDE 
FOR AFFECTED BUSINESSES

The case law from which these tests derive 
is complex, and the Courts have consistently 
held that these factors should be considered in 
the round, rather than being applied as a ‘box 
ticking’ exercise. The qualitative and subjective 
nature of these tests presents difficulties for 
both taxpayers and HMRC.

Indeed, in the Christa Ackroyd Media 
Ltd case the Tribunal Judge stated that 

reaching a conclusion on these tests 
‘is a value judgment… it is in the nature of 
a value judgement that different people may 
come to different conclusions. 

Whilst the compliance risk currently lies with 
the PSC, from April 2021 it will be the 
responsibility of the paying entity to operate 
PAYE/NIC in line with the end user’s status 
assessment.
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Mutuality of obligation 
(is the end user obliged 
to offer work and, if so,
is the worker obliged 

to do it?).

Whether the 
worker has a right 

of substitution or is 
obliged to perform the 
services themselves.

 The level of
 supervision, direction 
or control the end user 
is able to exercise over 

the worker when carrying 
out their duties; and

 The level of integration 
into the end user’s     

     business (i.e. whether 
the worker is in effect 

     treated as though they 
were an employee).
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STAGE 5 - THE POSITIVES 
FOR ORGANISATIONS 
IR35 legislation should drive improved 
performance of 3rd party contractors 
within organisations. The days of 
hiring a contractor based on a job 
description are over and there will be 
more thought process around what 
outcomes need to be achieved along 
with commercial arrangement. In this 
new normal of remote working, actually 
defining and agreeing upfront 

what needs to be delivered will 
help companies to better manage 
performance and achieve desired 
outcomes. Companies that embrace 
this way of engagement should also 
consider using it as a blueprint to 
better manage the performance of 
their remote permanent workforce.

STAGE 4 - GUIDANCE 
FOR MANAGEMENT PRACTICE
IR35 EDUCATION FOR BUSINESSES 
AND CONTRACTORS 
For companies that engage a flexible workforce 
it is vitally important that line managers
understand the difference between an inside 
and outside IR35 engagement, and how the 
working practices differ. To avoid potential 
issues arising in the future, companies should 
where possible be supporting their staff ensure 
they are engaging flexible workers correctly. 
Status determination tests, contracts and 
insurances are all key elements of the process, 
but need to be backed up in practice to 
prevent a slip. 

Contractors should now also be taking the 
time to refresh their understanding of the 
off-payroll legislation so there can be a level 
of self-policing and being mindful that outside 
IR35 working practices are being adhered to. 
It is important that contractors maintain an 
IR35 compliance evidence file that includes 
status determination test results, robust
contacts that stipulate clear deliverables
and insurances.

How can businesses help those within 
the organisation adapt to the changes?
Regular training, education, and ongoing 
compliance management to manage working 
practices are the best ways to ensure IR35 
compliance.  

What is reasonable care and how 
should it be considered?
Reasonable care is a term HMRC use to 
ascertain whether an organisation has taken 
reasonable steps to determine IR35 status
of a contractor.  

However, taking reasonable care does not 
mean that you are off the hook entirely. As 
described above, you need to ensure that 
working practices are maintained and IR35 
status is reviewed on an ongoing basis to 
ensure that you do not fall foul of back dated 
NICs and PAYE for a contractor you deemed 
outside of IR35.

Step 2
Identifying potentially affected contractors 

from across all parts of the business.

Step 4
Developing and implementing 

new systems, and processes to 
ensure compliance.

Step 3
Estimating any likely cost increases due to 
employer’s NIC and Apprenticeship Levy 
charges arising under IR35, and potential 

Step 1
Forming an IR35 project team with key 
stakeholders in the business – for example, 
this may include HR; Tax; Procurement; 
Finance; the Senior Accounting Officer; 
and Departmental Heads.

Step 5
Appointing a specialist partner to support 
with IR35 compliance, implementation and 
service management.
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The drivers are all members of a group 
of companies providing private hire vehicle 
booking services in the UK and internationally. 
Journeys are booked through Uber’s 
smartphone app, which connects passengers 
to drivers. The Respondents are drivers 
who are or were active users of that app. 
The Respondents contend that, during the 
periods covered by their claims, they were 
“workers” for the purposes of the Employment 
Rights Act 1996, the National Minimum 
Wage Act 1998 and the Working Time 
Regulations 1998. 

As such, the Respondents claim that 
they were entitled to the minimum wage, 
paid leave and other legal protections. 
The Appellants argue that the Respondents 

were independent, third party contractors 
and not “workers”. Following a preliminary 
hearing, the Employment Tribunal found that 
the Respondents were “workers” and that they 
were “working” whenever they (a) had the 
Appellants’ app switched on; (b) were within 
the territory in which they were authorised to 
work; and (c) were able and willing to accept 
assignments. 

These findings were upheld by the 
Employment Appeal Tribunal and the Court 
of Appeal. The Appellants now await the 
finding of the Supreme Court, expected later 
this year, on this crucial employment status 
test case. Whatever the finding, this decision 
will become the highest authority on the 
employment status test in UK law. 

1. Whether the drivers were “workers” providing personal  services to Uber;

2. If the drivers were “workers”, what periods  constituted their “working time”.

STAGE 6 - RECENT LEGAL CASES
WHAT WE SHOULD LEARN?

KEY RECENT CASES – JESS 
VARNISH V BRITISH CYCLING
In a judgment handed down on the 14th 
of July 2020, Jess Varnish, the former track 
cyclist, has lost her appeal in her employment 
tribunal case against British Cycling.

The ruling brings to a close a four-year saga, 
which was triggered by Varnish’s abrupt
dismissal from British Cycling’s elite 
programme a few months prior to the Rio 
2016 Olympics.
Varnish, 29, argued at a Tribunal in 2019 
that she should have been considered an 
employee of the governing body or funding 
agency UK Sport and therefore subject to the 
same protections. Her appeal against that 
ruling has now been dismissed after a two-day 
remote hearing in May.

he appeal was provided over by the sitting 
President of the Employment Appeal Tribunals, 
Mr Justice Choudhury. In his decision, Justice 
Choudhury said the tribunal “had not erred” 
in ruling that Varnish did not have employee 
or worker status during her time at British 
Cycling, but were more akin to ‘students 
receiving grants’.

The ruling is significant because, had Varnish 
been successful, it would have paved the 
way for her to sue both British Cycling and
 UK Sport for wrongful dismissal and sexual 
discrimination. The decision itself is an 

immaculate articulation of the law around
the employment status test. This case reviews 
and summarises the legacy of common law 
around employee and worker status.

Employers engaging with contractors should 
take note: this is currently the most up to 
date expression of how the legal tests will be 
applied to the question of whether workers fall 
inside or outside of IR35.  However, there is an 
even more authoritative ruling in the pipeline…

Uber BV & others (Appellants) v Aslam and 
others (Respondents)

It seems everyone is familiar with this case. 
The long running saga of Uber drivers 
contesting their status has led to countless 
new stories, the Mayor of London suspending 
Uber’s licence in the City, and a war of words 
between Unions and those business’ operating 
in the ‘gig economy’. 

The case was heard by the Supreme Court on 
the 21st and 22nd of July 2020, before a bench 
of seven Justices. The star power on the 
bench was reflected in the highest calibre 
of Counsel instructed by the parties, Dinah 
Rose QC, Jason Galbraith-Marten QC and 
Oliver Segal QC respectively. 

The issues to be determined can be succinctly 
summarised as:

WHO ARE 
COLNORT

Colnort has over 30 years’ worth of collective experience delivering 
outsourced flexible workforce solutions to SMEs through to 

major global enterprises. 

A specialist consultancy we deliver IR35 compliance solutions. We support 
organisations to implement IR35 programmes that provide compliance and 
introduce new and innovative approaches for engaging and managing the 

contingent workforce beyond the reforms. 

We drive increased performance, improve visibility, introduce rigid 
compliance, identify, and manage cost which is underpinned 

by available technologies. 

Contact us today.

+44 203 971 5668
https://colnort.com/


